


State of California
State Water Resources Control Board

DIVISION OF WATER RIGHTS
P.O. BOX 2000, Sacramento, Ca. 95812-2000

Info: (916) 341-5300, FAX: (916) 341-5400, Web: http://www.waterrights.ca.gov

PROTEST – (Applications & Petitions)

BASED ON ENVIRONMENTAL, PUBLIC INTEREST, or LAW CONSIDERATIONS

APPLICATIONS: 5645X12 and 5644X02
PETITIONS FOR PARTIAL ASSIGNMENT OF STATE FILINGS: 5645 and 5644

PETITIONS TO CHANGE STATE FILED APPLICATIONS: 5645 and 5644

We, Friends of the River, Save the American River Association, Sierra Club, American
Whitewater, the Environmental Council of Sacramento, and California Outdoors, have read
carefully the May 11, 2009 notice, applications and petitions including supporting documents
relative to Applications 5645X12 and 5644X02, Petitions for Partial Assignment of State Filings
5645 and 5644, and Petitions to Change State Filed Applications 5645 and 5644, to divert and
store water at various points in the American River watershed within El Dorado County and
Sacramento County, as given in the Notice. A copy of the Notice is appended to this protest.

It is desired to protest against the approval thereof because to the best of our information and
belief:

The proposed application/petition for water will:
(1) not be within the State Water Resources Control Board's (SWRCB) jurisdiction
(2) not best serve the public interest x
(3) be contrary to law x
(4) have an adverse environmental impact x

State Facts, which support the foregoing allegations: 

Applicant and petitioner El Dorado Water and Power Authority (EDWPA) seeks partial
assignment of two state filings in order to gain appropriative diversion and storage rights.
EDWPA proposes to store and divert up to 30,000 afy, and eventually up to 40,000 afy in Loon
Lake, Ice House and Union Valley reservoirs owned and constructed by the Sacramento
Municipal Utilities District (SMUD). These reservoirs are part of SMUD’s Upper American
River Hydroelectric Project (UARP).  EDWPA proposes to divert these waters at either the
White Rock Penstock or Folsom Reservoir with a reservation of authority to include additional
points of diversions in the future.
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UARP Affected Streams

Protestants Friends of the River, American Whitewater, and California Outdoors (as well as the
California Sportfishing Protection Alliance, CSPA) are signatories to the Settlement Agreement
signed in 2007 for the combined relicensing of the UARP and Chili Bar Project (the latter are
located downstream of the UARP on the South Fork American River), and have a particular
interest in protecting the terms and benefits of that settlement. Among the interests in the UARP-
Chili Bar Settlement that protestants seek to defend are a complex series of streamflows in the
multiple streams affected by the operation of the UARP. The applications/petitions could affect
many of these streamflows. For example, EDWPA is proposing to divert upstream of major
recreational boating stream segments (the White Rock Penstock diversion), potentially
diminishing actual (and perhaps even prescribed minimum) flows or hours of recreational flows
in these stream reaches of the South Fork American River. In addition, protestants share CSPA’s
concern that additional UARP consumptive demand may affect summer lake levels in the
UARP’s storage reservoirs, both for their recreational values and in order to preserve their cold
water pools, which may affect water temperatures in streams downstream.

The applications/petitions ask the Board to reserve jurisdiction to consider in the future new
points of diversion within the UARP itself. Protestants agree with CSPA that such new points of
diversion could increase the environmental impacts of any new permits, setting the stage to take
water out of the South Fork American system much farther upstream than is presently proposed,
reducing water available for streamflows and also opening the door to creating a new storage
reservoir or reservoirs (with their consequent environmental impacts), rather than re-operating
existing dams, reservoirs, and diversions.

Lower American River

Effects to Folsom Reservoir

In comparison to a Folsom Reservoir diversion, the White Rock penstock point of diversion is
more likely to result in lower Folsom Reservoir levels, potentially increasing Reclamation’s
difficulties in managing Folsom Reservoir’s cold water pool needed to sustain Lower American
River anadromous fisheries.

Protestants agree with CSPA that,

[w]ater that is diverted out of the American River watershed upstream of Folsom Dam
has the potential to reduce water available for [actual and prescribed] instream fishery
and recreation flows in the Lower American River. Water that is diverted upstream of
Folsom Reservoir or from Folsom Reservoir also has the potential to reduce cold
water available for cold water management in that reservoir. Water that is diverted
from Folsom Reservoir, and water that is stored in the UARP to meet El Dorado
County’s water supply demands, have the potential to change the timing of releases of
water out of the UARP and thus alter the temperature of water entering Folsom
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Reservoir and the hydrodynamics and thermal stratification of the reservoir. This in
turn has the potential to alter water temperatures in the Lower American River.

Protestant Friends of the River (like CSPA) is also a signatory to a settlement agreement with El
Dorado Irrigation District (EID), which is the largest water purveyor within the EDWPA.
Protestants share the concerns noted by CSPA, 

That settlement agreement, on which the League to Save Sierra Lakes was the lead
environmental signatory, relates to litigation concerning a previous partial assignment
of State Filing 5645. CSPA has a strong interest in assuring that the terms of that
settlement, and related Water Right Order 2001-22, are carried out. Notably, the
temperature control device for EID’s diversion at Folsom Reservoir, which is
mandated as part of WRO 2001-22, has not yet been installed, and some concern has
been expressed over the availability of funding to install a state-of-the-art device. 

The importance of this device has not gone unnoticed elsewhere. Protestants Friends of the River
and Save the American River Association are members of the Lower American River Task Force
convened by the Sacramento Area Flood Control Agency, and the Sierra Club and the
Environmental Council of Sacramento are members (with the two preceding groups) of the
Sacramento Water Forum. The recent NMFS RPA (see Action II.3 on pg. 615 of the NMFS BO)
requires that Reclamation evaluate physical and structural modifications that may improve
temperature management capability, including actions that have previously been described and
prioritized by the Water Forum and the Lower American River Task Force through the Fisheries
and Instream Habitat Plan (FISH Plan): (1) Folsom Dam Temperature Control Device; (2) Cold
Water Transport Through Lake Natoma; (3) El Dorado Irrigation District Temperature Control
Device; and (4) Temperature Management Decision Support Tools. The Water Forum and Water
Forum signatories (including protestants Friends of the River and Save the American River
Association) have supported the installation of devices on the urban water intakes at Folsom
Reservoir.

Lower American River streamflows

Water diverted and consumed in the upper watershed never appears in the Lower American
River, and cannot be used for recreation or environmental purposes there. Upstream diversions
and consumption becomes unavailable to Reclamation to meet its project purposes, including
flows for the environment.

Lower American River prescribed minimum streamflows

Protestants Friends of the River, Save the American River Association, Sierra Club, and the
Environmental Council of Sacramento are members of the Sacramento Water Forum. In 2006,
representatives of the Water Forum, the U.S. Bureau of Reclamation, U.S. Fish and Wildlife
Service, National Marine Fisheries Service, and the California Department of Fish and Game
signed a Memorandum of Understanding (MOU) to the technical details of an improved pattern
of fishery and recreation flow releases from Folsom Reservoir and associated temperature
management actions (Flow Management Standard, FMS) that under the Water Forum Agreement
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of 2000 would form the basis of a modification to Reclamation’s water rights permits for Folsom
Dam.  The minimum flow requirements established in the FMS are determined by applying
appropriate water availability indices during different times of the year.  Impaired inflows into
Lake Natoma, as well as Folsom Dam end-of-month storage levels at Folsom Reservoir are
MOU indices, critical factors in determining the prescribed minimum flow releases for the lower
American River.

If the MOU revised flow standard is adopted by the SWRCB, the proposed diversion by
EDWPA will result in a reduction of the impaired inflows into Lake Natoma and, depending on
Reclamation’s operations, could result in lower Folsom Dam levels. And even before SWRCB
action, the National Marine Fishery Service’s June 4, 2009 biological opinion (NMFS BO)
Reasonable and Prudent Alternatives (RPA) to avoid jeopardy and adverse modification of
critical habitat for steelhead adopted the MOU indices (and prescribed minimum flows) for
required releases from Folsom and Nimbus Dams. Thus, the proposed diversions will, in some
circumstances, simulate a dryer watershed and reduce required releases into the Lower American
River from Folsom Dam to meet flow and temperature requirements — to the detriment of flow-
dependent resources in the Lower American River.

Legal and Policy Setting

Wild & Scenic Rivers Act

The Lower American River is a California Wild and Scenic River possessing extraordinary
anadromous fishery and recreational values. California Wild and Scenic Rivers Act § 5093.61 of
the Public Resources Code now provides that all state agencies and departments, including the
SWRCB:

…shall exercise their powers granted under any other provision of law in a manner
that protects the free-flowing state of each component of the system and the
extraordinary values for which each component was included in the system.

In Cal. WSR Act § 5093.61, “Local government agencies” responsibilities such as El Dorado
Irrigation District are separately addressed:

All local government agencies shall exercise their powers granted under any other
provision of law in a manner consistent with the policy and provisions of this chapter.

In addition, the American River is fully appropriated for many months of the year as determined
by the SWRCB.  The Lower American River is in the federal as well as state Wild and Scenic
Rivers Systems.  Fisheries (including those forming the extraordinary values of the Lower
American River) in the American and in the Delta are being stressed because of flow,
temperature, and other reasons.
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Over-Appropriations, Water Reliability, and Water Conservation

Context: The applicant proposes withdrawals of 40,000 AFA of American River water under this
application and estimates a future additional need of 46,500 AFA at buildout (86,500 AFA total)
in its current general plan. These amounts are based on water use of 295 gpd per capita, per the
application.   

The buildout amount is about five percent of the controllable flows of the American River.  The
withdrawal of these amounts of water from the American River could or will have substantial
adverse impacts on downstream river-based recreation, the use of Folsom Reservoir for
recreation, recreational use of the lower American River, American River fisheries, and fisheries
downstream into the Delta because of reduced flow and probable increases in temperature.

SWRCB Responsibilities: While El Dorado has county and area of origin water rights, these
rights exist within a larger statutory framework requiring the SWRCB to balance the desire of
EDWPA for additional water rights (or entitlements) against the recreational and environmental
needs of the American River (including its Wild & Scenic Rivers Act responsibilities) and the
Delta. 

County Planning: The only method to provide El Dorado with the water it estimates that it will
need for General Plan buildout and to protect downstream values is to require El Dorado to
substantially reduce per-capita water use and increased reclamation for all new development and
to require some reductions in existing water uses and increased reclamation within the
watershed.  If water agencies are permitted to continue high per-capita water uses, then
American and Delta resources will be substantially damaged as water uses increase.

The implications of planning for high water demands have not gone unnoted, even at the County
planning level. In CSPA’s protest, it reported that it had, 

…commented extensively on the April 2007 Water Resources Development and
Management Plan put forth by the El Dorado County Water Agency, upon which the
demand projections for the present application are in large part based. In those
comments, CSPA called attention to the County’s high demand projections per acre of
irrigated land, to the fact that cost projections were not grounded in solid analysis and
that demand projections were suspect because of cost, and that the County risked
overdeveloping water infrastructure and then becoming dependent on development to
pay for it. On this latter point, EID finds itself in such a position today, given the
downturn in the housing market and diminishing returns on investments. CSPA noted
that the epoch in which the El Dorado County General Plan was passed (2005) was at
the height of the housing boom, and projections of future growth within the County at
that time were widely held to overstated (the Plan was approved by voters by a margin
of less than 1%). Current economic realities call those projections into question even
further.
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CSPA observed the following, which we, too, believe that should be considered by the Board:

To its credit, EID has developed a significant recycled water distribution system. It
was also effective in encouraging significant conservation during the drier years of
2007-2008. Demand figures should be carefully scrutinized to establish the degree to
which a permanent conservation program can further reduce long-term water demand
within the County.

Given the water reliability discussions that have occurred in El Dorado County over recent years,
we believe there is considerable merit in ensuring that additional increments of supply, and
existing or existing and under-used or unused entitlements, do not simply result in new
permanent demand with no realistic provisions for demand reductions in times of reduced water
availability. This was the basis of CSPA’s concern:

Over the last ten years, El Dorado water interests have promoted water storage
development based on the need to create a “drought reserve.” However, there appears
to be no provision for such a reserve or even thought given to it in the present set of
applications and petitions. As CSPA stated in comments on the April 2007 County
water Plan, “there is nothing that addresses the issue of how the County will avoid a
situation where newly developed water supplies quickly become as fully appropriated
[utilized] as present supplies, and where even further supplies are needed to protect
the users of the newly developed supplies from drought or simply from lack of water
in dry water years.”

Need: El Dorado County interests have acquired a number of new entitlements and facilities in
recent years, a new water right, access to CVP contract water, PG&E’s upstream hydroelectric
projects in the upper watershed, and Reclamation’s Sly Park Dam in the Cosumnes watershed.
At this time, it is the protestant’s belief that they have yet to access their new entitlements, either
for demand-increase purposes or increased reliability.  Given this state of affairs, assigning even
more water to the applicant/petitioners may not be in the public interest at this time.

Contracts, Assignments, and Releases from Priority

While we appreciate EDWPA’s interest in developing its water supplies utilizing existing
reservoirs, the effort raises a number of complicated issues.

SMUD contract

Under a contractual agreement with SMUD, the applicant proposes to utilize storage in SMUD’s
Upper American River Project (UARP) for consumptive purposes, but it appears that the
consumptive storage rights (in the form of applications for such rights) to UARP were assigned
by SMUD to the City of Sacramento in 1957 and the assignment was approved by the board in
D-893 (Applications 12321 and 12622) and incorporated into the D-893’s approval of rights to
the City of Sacramento (along with the Bureau of Reclamation and the Georgetown Public
Utility District).  If these facts are correct, it is unclear what right SMUD has to contract with El



F.O.R. et. al. protest, EDWPA Applications 5645X12 & 5644X02 and related change petitions Page 7

Dorado for storage in UARP without a contract with the assignees of that storage — in practical
terms: the City of Sacramento and the Bureau of Reclamation, potentially with approval by the
board.

In addition, the board should determine whether this application, if approved, and the use of
SMUD facilities would interfere with rights already granted by the Board.

Reclamation Contracts

Given the discretionary nature of a state filing assignment, the SWRCB and the
petitioner/applicant should be aware that the U.S. Bureau of Reclamation may have the option of
entering into an area of origin water service contract for delivery out of Folsom Reservoir with
El Dorado County entities in preference to a SWRCB action creating a senior diverter upstream
of Reclamation’s dams and reservoirs.

Assignments and Releases from Priority History

At least one important historical figure would be puzzled by this proceeding. In a 1977 speech
the retired Sacramento City Manager and City Engineer, Ed Fairbairn, reflected on the events of
the 1957 era:

We had talked to the state [about the state filings] and they said well, we’ll work it
out, and in our contract with the Bureau we said that we would go to the State
Engineer and ask that the State give the City a partial release from the filings and that
the filings themselves would be assigned to the Bureau and that’s what they did.  The
state followed through. The State Director of Water Resources was Bill Gi[e]nelli at
the time.  One day he gave us what they call a Release of Priority on all the State
Filings in favor of our applications and that meant that regardless of the dates of
theirs, ours took precedence.  And then on the following day he assigned all of the
State Filings to the Bureau of Reclamation — all that had to do with the American
River.  (Fairbairn on Water, 1977, p. 38)

This recollection by the key City of Sacramento negotiator is not reflected in the record
presented by the applicant/petitioner in this proceeding — or even in the recently concluded
Auburn Dam permits proceeding. We recognize that the Mr. Fairbairn’s recollections and legal
conclusions may lack precision or accuracy, but as a key participant of the time in which many
of the major water rights on the American River were issued, a proper reconstruction of the
history and status of American River water rights, assignments, and releases from priority would
be helpful in this proceeding. A map-based presentation of this information would also be
important for clarity. 

State Filings

The applicant/petitioner seeks a partial assignment of two state filings and then changes to the
state filings or assigned water rights. This raises some important issues:
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Watershed confusion: One of the state filings is for a project that is in part on the Cosumnes
River system, a direct (through its confluence with the Mokelumne River) tributary of the Delta.
It is unclear whether the applicant/petitioner is seeking a partial assignment of the portion of this
state filing on the Cosumnes River — perhaps by changing the state filing to coincide with
UARP facilities. The board should determine whether state filings on direct tributaries to the
Delta (or perhaps tributaries to the San Joaquin River) are transferable to the Sacramento River
system.  The details here are important and the apparently sought action seems to raise a myriad
of precedent issues.

Assignments versus Releases From Priority: The applicant/petitioner appears to be seeking water
rights that are superior to the holders of other major water rights on the American River rather
than by directly diminishing these rights.  This would be accomplished by the partial assignment
of two state filings. The SWRCB’s information pamphlet on how this should be accomplished is
succinct:

Anyone proposing to build a project which is (a) in whole or in part specifically
covered by a State Filing or which would (b) serve a purpose of development not in
conflict with the general or coordinated plan may do either of two things: (1) If the
project or a portion thereof is substantially the same as that described by the State
Filing or portion thereof, the proposed constructor of the project may petition the
Board for assignment or partial assignment of the State Filing; (2) if the project is
substantially different from the project described in the State Filing, but will
nevertheless serve a purpose not in conflict with the general or coordinated plan, the
proposed constructor should file his own application describing the project to be built
and petition the Board for a release from the priority of the State Filing.  (Information
Pertaining to “State Filings” – June 1976)

The applicant/petitioner’s filings do not discuss how their proposed project is “substantially the
same as that described by the State Filing or Portion thereof.”  If this showing cannot be made,
then option (2), a “release from priority” would be the remaining option of the two related to
state filings.

New Dams and Assignments: While we appreciate the applicant/petitioner’s willingness to
develop a water project without the construction (at this time) of new dams, it is not clear to us
that assignments of state filing procedures contemplate that “the proposed constructor of the
project” could seek a partial assignment of project dams and delivery systems built by another a
half a century ago.

Changing the Project: Setting aside the question of whether the applicant/petitioner is seeking
changes in the proposed partial assignment that would make the proposed project “substantially
different from the project described in the State Filing,” the applicant/petitioner is seeking
changes that arguably will injure existing water rights holders and negatively affect existing
beneficial uses of the American River. It is unclear how the applicant/petitioner proposes to
mitigate these injuries.
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Georgetown Public Utility District: The application/petition seems to indicate that no change in
rights are being sought in this petition for the Georgetown Public Utility District. At the same
time, the application/petition describes actions that may/will be taken by Georgetown as a result
of the sought SWRCB action. Additional clarity will be needed in this matter for the purposes of
both the environmental review and any subsequent SWRCB action.

Under what conditions may this protest be disregarded and dismissed?

1. EDWPA must produce adequate and complete environmental documentation for the project
related to these applications/petitions. Given the complexity and extent of these
applications/petitions, protestants reserve the right to state additional conditions for protest
dismissal based on environmental documentation for the project.

2. EDWPA’s environmental documentation must show how it will avoid violating, conflicting
with and/or diminishing the terms of the UARP/Chili Bar Settlement Agreement and the
forthcoming FERC licenses and 401 Certification conditions for the UARP and the Chili Bar
Project, specifically but not exclusively in relation to streamflows, lake levels, and recreation. 

3. EDWPA must agree once again to a state-of-the-art temperature control device on any takeout
it installs in Folsom Reservoir in order to put water to use under these applications/petitions.

4. EDWPA must ensure that its project will not violate Wild & Scenic River Act protections for
the Lower American River.

5. EDWPA points of diversion and diversion policies should be limited to avoid bypassing
stream reaches and adversely affecting beneficial uses in the American River watershed above
Folsom Reservoir.

5. EDWPA application for partial assignment should be consistent with the water code, which
may result in substitute applications for other forms of entitlements by El Dorado County water
purveyors, perhaps including EDWPA.

6. EDWPA agency needs to define or clarify the proposed project and application/petition with
regard to the Georgetown Divide Public Utility District.

7. EDWPA and its members must develop a comprehensive water conservation and reclamation
plan for the areas to be served under these applications/petitions. EDWPA and its members must
demonstrate the need for the water applied for in consideration of such a plan. 

8. EDWPA must identify in environmental documentation a secure and reliable funding source
for projects related to these applications/petitions, including necessary mitigations.

9. EDWPA must develop a plan to use (or not use, as the case may be) a portion of the water to
be diverted and stored under these applications/petitions (and perhaps its other water rights) as a
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drought reserve (consistent with modeled watershed and climate variability), and agree to have
this plan incorporated into the corresponding water rights permits. 

10. EDWPA must remove from its applications/petitions the request that the State Board reserve
jurisdiction to grant additional points of diversion within the UARP.
 
11. EDWPA must demonstrate specifically how its project will interact with management of
Folsom Reservoir, particularly for cold water, and of the Lower American River. EDWPA must
demonstrate that its project will not adversely affect fisheries and other important resources
affected by said management.

12. EDWPA must demonstrate that its project is compatible with the requirements set forth in
the Biological Opinion for salmon, steelhead, and green sturgeon for the Operations Criteria and
Plan for the Central Valley Project and the State Water Project. EDWPA must consult with the
National Marine Fisheries Service and the U.S. Fish and Wildlife Service regarding project
effects on listed species, and comply with Biological Opinions issued by the respective Services
for this project.

13. In general, avoid, reduce, or mitigate the adverse environmental and recreational impacts or
injuries of the proposed project.

A true copy of this protest has been served upon the petitioner by mail.

Dated: July 13, 2009

Ronald Stork

Senior Policy Advocate
Friends of the River
1418 20th Street, Suite 100
Sacramento, CA 95811
(916) 442-3155
(916) 442-3396 (FAX)
rstork@friendsoftheriver.org
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Terry Davis

Conservation Program Coordinator
Mother Lode Chapter Sierra Club
801 K Street, Suite 2700
Sacramento, CA 95814
916-557-1100 ext. 108
Fax 916-557-9669     
terry.davis@sierraclub.org 

Warren Truitt

President
Save the American River Association
P.O. Box 277638
Sacramento, CA 95827
(916) 387-1763
wvt@infomania.com

Dave Steindorf

California Stewardship Director
American Whitewater
4 Baroni Drive
Chico, CA  95928
(530) 343-1871
dave@americanwhitewater.org
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Nate Rangel

President
California Outdoors
P.O. Box 475
Coloma, CA  95613
(530) 626-7385 ext 203
nate@raftcalifornia.com

Graham Brownstein

Executive Director, ECOS
Environmental Council of Sacramento
909 12th Street, Suite 100
Sacramento, CA 95814
916-444-0022
www.ecosacramento.net
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